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“Held in Common”

• Held in joint possession or use

• Belonging equally to, or shared alike

• Pertaining or belonging equally to an 

entire community, nation, or culture; 

public

• The right or liberty to use and take 

common profit from

“Held in the Exclusive Possession”

• Does not impact ownership

• Does not confer the right to sell or 

dispose

• Does not necessarily mean exclusive 

control

• Right to use to the exclusion of all 

others















25 USCS § 415(A) LEASES OF RESTRICTED LANDS 1955

Any restricted Indian lands, whether tribally, or individually owned, may be leased by the Indian owners, with 

the approval of the Secretary of the Interior, for public, religious, educational, recreational, residential, or 

business purposes, including the development or utilization of natural resources in connection with 

operations under such leases, for grazing purposes, and for those farming purposes which require the 

making of a substantial investment in the improvement of the land for the production of 

specialized crops as determined by said Secretary. All leases so granted shall be for a term of not to 

exceed twenty-five years . . . Leases for public, religious, educational, recreational, residential, or business 

purposes (except leases the initial term of which extends for more than seventy-four years) with the 

consent of both parties may include provisions authorizing their renewal for one additional term of not to 

exceed twenty-five years, and all leases and renewals shall be made under such terms and regulations as may 

be prescribed by the Secretary of the Interior.



“TRIBAL LAND ASSIGNMENTS” 25 C.F.R. § 162.003

• “A contract or agreement that conveys to tribal members or wholly owned tribal 

corporations any rights for the use of tribal lands, assigned by an Indian tribe in 

accordance with tribal laws or customs.” 25 C.F.R. § 162.003.  

• Tribal land assignments have no off-reservation equivalents and are entirely within the 

power of tribes to define so long as they violate no federal law.  They are outside the 

federal trust responsibility, do not need to mirror any federal land use system, and are 

not accepted for recording in the BIA TAAMS system. See Indian Affairs Manual, Real 

Estate Services, Tribal Land Assignments, Part 52, Chapter 10, Section 1.1-1.5. 

• The full potential of such tribal land assignment systems for incorporating tribal 

traditions into land use management is up to each Tribe, limited only by lack of full 

understanding of how tribal communities operate with respect to land use practices.







The sentiment among many stakeholders that Indian 

Country land “is generally not managed according to 

tribal priorities and does not reflect that Indian lands are 

intended for the use and benefit of Indian tribes and their 

members” but are instead “being managed according to 

priorities generally associated with public lands.” 

U.S. Gov’t Accountability Office, Report to the Chairman, Committee on Indian Affairs, U.S. Senate: Indian Energy 

Development: Poor Management by BIA Has Hindered Energy Development, GAO-15- 502, 25 (June 2015), cited in 

Monte Mills, What Should Tribes Expect from Federal Regulations? The Bureau of Land Management’s Fracking Rule 

and the Problems with Treating Indian and Federal Lands Identically, 37 PUB. LAND & RESOURCES L. REV. 1 

(2016).



SEMINOLE NATIONS V UNITED STATES, 316 U.S. 286 
(1942)

Imposing exacting fiduciary standards on trust responsibility

• Fed govt. dealings with tribes are “moral obligations of the 

highest responsibility and trust” and should be “judged by 

the most exacting fiduciary standard. There are 3 main areas 

of trust responsibility, including protect and preserve tribal 

lands/assets.



PRINCIPLES FOR THE DISCHARGE OF THE SECRETARY’S 
TRUST RESPONSIBILITY, ORDER NO. 3215 (DOI 2000)

• Sec. 5 Trust Principles. The proper discharge of the Secretary’s trust responsibility requires, 

without limitation, that the Trustee, with a high degree of care, skill, and loyalty: 

• a. Protect and preserve Indian trust assets from loss, damage, unlawful alienation, waste, and 

depletion; 

• b. Assure that any management of Indian trust assets . . . promotes the interest of the 

beneficial owner and supports, to the extent it is consistent with the Secretary’s trust 

responsibility, the beneficial owner’s intended use of the assets;  . . . 

• m. Protect treaty-based fishing, hunting, gathering, and similar rights of access and resource 

use on traditional tribal lands. 



“CUSTOMARY LAND USE AREA”

In re Estate of Wauneka, 5 Nav. R. 79 (1986) – Defining 

customary land use area: hold rights to the land through continuous 

and exclusive use, evidence of improvements that may be inherited, 

confined to area traditionally inhabited by ancestors; yet “every acre 

of land on the reservation not reserved for a special purpose is a 

part of someone’s customary land use area.”



“CUSTOMARY TRUST”

• Begay v Keedah, 6 Nav. R. 416 (1991) -- Traditional Navajo land tenure is not the same as English common 

law tenure, as used in the United States. The judges of the former Navajo Court of Indian Offenses understood 

the concepts of communal land use and grazing permit tenure well. They also understood that the Navajo Indian 

agent, and later the Bureau of Indian Affairs agency superintendent, operated using a different set of rules.  

American law generally establishes the rights of individuals, and does not recognize the rights of groups. 

Therefore, the Navajo judges knew that a grazing permit would have to be in the name of one individual. 

However, because Navajos share grazing rights with others, there had to be a method to protect the group.  That 

method is the Navajo "customary trust" for grazing permits, which was developed by the Navajo judges.”

• In re Estate of Benally, 5 Nav. R. 174 (1987) -- “Navajo land policy, which opposes dividing the land into 

ever smaller parcels, precludes the literal application of intestate succession laws under some circumstances. 

Courts probating land use and grazing permits must avoid splitting up the permits wherever possible, so long as 

the rights of all the heirs are protected. The primary means of achieving this goal of Navajo land policy has been 

the customary trust.



REALTY OR PERSONAL PROPERTY; PROBATE

• In re Estate of Lee, 1 Nav. R. 27 (1971) -- Statements have been made in argument in this case 

that a Land Use Permit as provided by § 87, Title 3, Navajo Tribal Code, is personal property 

and not an interest in land. Although this is not an interest which may be inherited, the Tribal 

Code has provided for distribution through the Tribal Courts: See Cohen, Federal Indian Law 

(1958 edition), P.429; Title 3, § 87, Navajo Tribal Code. Consequently we hold that a land use 

permit shall be considered an interest in land that many pass by will or inheritance or be 

sold or assigned all subject to the supervision in the proper case by the Navajo Courts, the 

Land Boards and the General Superintendent.

• In re Estate of Nelson (1977) -- ”Because land is of primary importance” leases and 

permits “must be treated with the same value given to land by non-Indians.”



25 USCS § 415(E) NAVAJO LEASING ACT 2000

(e) Leases of restricted lands for the Navajo Nation

(1) Any leases by the Navajo Nation for purposes authorized under subsection (a), and any amendments thereto, except 

a lease for the exploration, development, or extraction of any mineral resources, shall not require the approval of the 

Secretary if the lease is executed under the tribal regulations approved by the Secretary under this 

subsection and the term of the lease does not exceed—

(A) in the case of a business or agricultural lease, 25 years, except that any such lease may include an option to renew 

for up to two additional terms, each of which may not exceed 25 years; and

(B) in the case of a lease for public, religious, educational, recreational, or residential purposes, 75 years if such a term is

provided for by the Navajo Nation through the promulgation of regulations.

(3) . . . The Secretary shall approve such tribal regulations if such regulations are consistent with the 

regulations of the Secretary under subsection (a), and any amendments thereto, and provide for an 

environmental review process. 



25 USCS § 415(H) HEARTH ACT 2012

(h) Tribal approval of leases

(1) In general  At the discretion of any Indian tribe, any lease by the Indian tribe for the purposes authorized 

under subsection (a) . . . except a lease for the exploration, development, or extraction of any mineral resources, shall 

not require the approval of the Secretary, if the lease is executed under the tribal regulations approved by the 

Secretary under this subsection and the term of the lease does not exceed—

(A) in the case of a business or agricultural lease, 25 years, except that any such lease may include an option to renew 

for up to 2 additional terms, each of which may not exceed 25 years; and

(B) in the case of a lease for public, religious, educational, recreational, or residential purposes, 75 years, if such a term is 

provided for by the regulations issued by the Indian tribe.

The Secretary shall approve any tribal regulation issued in accordance with paragraph (1), if the tribal regulations—

(i) are consistent with any regulations issued by the Secretary under subsection (a) (including any amendments to the 

subsection or regulations); and (ii) provide for an environmental review process that includes (specific components)



EVOLVED FEDERAL POLICY TOWARDS MULTI-USE. 
OPEN LANDS & HOLISTIC VISIONING

• Multiple Use Sustained Yield Act of 1960 -- integration concepts & comprehensive 

assessments in public land management planning.

• 1970-80s – integration concepts & comprehensive assessments in public land 

management planning extended to Indian lands.

• 1988 -- BIA Integrated Resource Management Planning (IRMP) Initiative 1988

• 2001 -- Guidelines for IRMP in Indian Country

• 2005 -- A Tribal Executive’s Guide to IRMP





25 USC 3701 ET SEQ – AMERICAN INDIAN 
AGRICULTURAL RESOURCE MANAGEMENT ACT 1993







25 U.S.C. § 177 INDIAN NONINTERCOURSE ACT

No purchase, grant, lease, or other conveyance of lands, or of any title or claim 

thereto, from any Indian nation or tribe of Indians, shall be of any validity in law or 

equity, unless the same be made by treaty or convention entered into pursuant to 

the Constitution. Every person who, not being employed under the authority of the United 

States, attempts to negotiate such treaty or convention, directly or indirectly, or to treat with 

any such nation or tribe of Indians for the title or purchase of any lands by them held or 

claimed, is liable to a penalty of $1,000. The agent of any State who may be present at any treaty 

held with Indians under the authority of the United States, in the presence and with the 

approbation of the commissioner of the United States appointed to hold the same, may, 

however, propose to, and adjust with, the Indians the compensation to be made for their claim 

to lands within such State, which shall be extinguished by treaty.

First enacted in 1790, amended and extended in 1793, 1796, 1799, 1802, and 1834 and given its present 

form in 1875.



PL 106-179  INDIAN TRIBAL ECONOMIC DEVELOPMENT 
AND CONTRACT ENCOURAGEMENT ACT OF 2000


